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1. ulrix hagenloxi

ULRICH HAGENLOCH

drezdenis umaRlesi samxareo 

sasamarTlos Tavmjdomare

Chief of Justi ce, President of the Court of Appeal of Dresden

germaneli mosamarTlis TvaliT danaxuli 

marTlmsajulebis reforma saqarTveloSi

Reform of Judiciary in Georgia as seen through the eyes 
of a German Judge 

reziume
avtorma 2015 wlis 12 ivniss Tbilisis saxelmwifo uni-

versitetSi moxsenebiT gamosvlis farglebSi mimoixila 

marTlmsajulebis reforma saqarTveloSi. 

man ganixila iusticiis umaRlesi sabWos roli da mov-

aleobebi da miaCnia, rom qarTuli koncefcia zogadad 

misaRebia. amasTan is kritikulad uyurebs iusticiis umaR-

lesi sabWos xelSi arsebuli Zalauflebis masStabebs sxva 

saxelmwifo xelisuflebebis mimarT ZalTa balansis aspeq-

tis gaTvaliswinebiT. am mimarTulebiT is rekomendaciiT 

gamodis, rom mmarTvelobis centralistur tendenciebTan 

dapirispireba moxdes calkeul sasamarTloebSi mosamarT-

leTa TviTmmarTvelobis organoebis Seqmnis gziT. garda 

amisa moxsenebis avtors naklis Semcvelad miaCnia is gare-

moeba, rom iusticiis umaRlesi sabWos mosamarTle-wevre-

bi maTi arCevis procedurebidan gamomdinare ver asaxaven 

mosamarTleTa korpusis SigniT arsebul mravalferovne-

bas. amasTan mas aucileblad miaCnia, rom iusticiis umaR-

lesi sabWos gadawyvetilebebi didwilad daeqvemdebaros 

administraciul-samarTlebriv kontrols. 

mocemuli momentisTvis mimdinare reformebTan dakav-
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SirebiT avtori moisaklisebs grZelvadian perspeqtivaSi 

warmatebis momtani koncefciis arsebobas. mas miaCnia, rom 

gadametebuli aqcenti keTdeba savaraudo moklevadiani 

warmatebebis miRwevaze, rac momavalSi warmoSobs Cixur 

situaciaSi aRmoCenis safrTxeebs. 

garda amisa avtori mimoixilavs mosamarTleTa Sefaseb-

is sakiTxebs, maT uvado daniSvnas, iseve rogorc „TviT-

wmendis procesis“ aspeqtebs. Zalzed kritikul Sefasebas 

aZlevs avtori qarTul disciplinur samarTals, romelic 

misi azriT fundamenturad araswor tendenciebs Seicavs. 

grZelvadian perspeqtivaSi avtori emxroba mosamarT-

leTa korpusis SigniT meti pluralizmis arsebobis ideas. 

is miesalmeba Ria diskusiis kulturis arsebobas da mou-

wodebs TamaSis yvela monawiles, rom gaerTiandnen ufro 

saerTosa da erTmaneTTan SemakavSireblis irgvliv, vidre 

iyvnen urTierTgammijnavis ZiebaSi. 

 

RESUME
Within the framework of his presentati on at Tbilisi State University 

on June 12, 2015 the author reviewed reform of judiciary in Georgia.
He discussed the role and responsibiliti es of the High Council of 

Justi ce and considers that the Georgian concept is in general accept-
able. At the same ti me, he is criti cal of the scale of power of the High 
Council of Justi ce in view of the balance of powers towards other 
branches of Government. In this respect he recommends that the 
oppositi on towards tendencies of centralized governance be made 
by establishment of self-governance organs within individual courts. 
Apart from this, the author of the presentati on considers it to be a 
shortcoming that judge-members of the High Council of Justi ce, in 
light of the existi ng procedure of their selecti on, do not represent the 
diversity that exists within the judiciary. In additi on, he deems it nec-
essary that decisions of the High Council of Justi ce to large extent be 
subject to administrati ve-legal control.
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Presently, with respect to the current reforms, the author has not-
ed lack of a concept for long-term successes. He fi nds that exaggerated 
emphasis is on achieving potenti al short-term successes which raises 
the risk of deadlocks in the future.

Furthermore, the author discusses the issue of assessment of judg-
es, their lifeti me tenure, as well as “self-clean” aspects. The author is 
extremely criti cal towards Georgian disciplinary regulati ons, which in 
his view, contain fundamentally wrong tendencies. 

In the long-term perspecti ve the author supports development of a 
greater pluralism within the judiciary. He welcomes the culture of open 
discussion and calls on each player to unite around something common 
and reconciling rather than be in the search of disjuncti ons.

2. valeri xrustali

VALERI KHRUSTALI

grigol robaqiZis saxelobis universitetisa da

saqarTvelos teqnikuri universitetis profesori

samarTlis doqtori

Professor of Grigol Robakidze University and Georgian 
Technical University

Doctor of Law

saqarTvelos marTlmsajulebaSi arsebuli zogierTi 

aqtualuri problemis Sesaxeb

On some current signifi cant problems existi ng 
in Georgian Justi ce system

reziume
bolo periodSi, garkveuli saxis cvlilebebi da da-

matebebi iqna Setanili sxvadasxva sakanonmdeblo aqtebSi, 
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maT Soris samoqalaqo saproceso kodeqsSic. samwuxarod 

zogierTi maTgani ar iyo yovelmxriv da srulyofilad 

gaazrebuli maTi avtorebis mier, ramac xeli Seuwyo iseTi 

institutebisa da wesebis damkvidrebas, romlebic ar See-

sabameba samoqalaqo saproceso samarTliT aRiarebul 

principebs. 

mocemul naSromSi saubaria, saqarTvelos marTlm-

sajulebaSi dReisaTvis arsebuli zogierTi aqtualuri 

problemis Sesaxeb, romelTa arseboba arRvevs samoqalaqo 

procesSi monawile pirTa uflebebs. naSromSi dasabuTebu-

lia am problemaTa aRmofxvris aucilebloba da warmodge-

nilia maTi daZlevis gzebi.

RESUME
Recently, some changes and additi ons have been made to sever-

al legislati ve acts, including the Civil Procedural Code. Unfortunately, 
some of them haven’t been fully and thoroughly comprehended by au-
thors, and that contributed to the establishment of the insti tuti ons and 
rules that are not in compliance with the recognized principles of the 
civil procedural law.

Present thesis deals with some current signifi cant problems existi ng 
in Georgian Judicial system, the existence of which violates the rights of 
the individuals involved in the civil process. In this thesis, the necessity 
for the eliminati on of abovementi oned problems is substanti ated and 
also some soluti ons to problems are shown.
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3.guram naWyebia

GURAM NATCHKEBIA

bralisa da misi formebis erTianobis problema 

sasamarTloSi 

(gulgrilobis cneba bralis formebis 

problematikaSi)

Problem of misdemeanor and integrity of its forms in Court
(Concept of indiff erence in the diffi  culty of misdemeanor forms)

reziume
moxsenebaSi dasabuTebulia debuleba, rom termini 

“gulgrili“ bralis formebis mixedviT nawildeba da sax-

elmwifos winaSe subieqtis upasuxismgeblobis niSania. 

kerZod, pirdapir ganxraxvaSi maTlsawinaaRmdego Sedegis 

garduvalobas subieqti iTvaliswinebs, Tumca es Sedegi mas 

ar surs, magram garkveuli motivebiT urigdeba anu gul-

rilad ekideba mis dadgomas. gulgrolobis cneba wamyva-

nia eventualuri ganzraxvis cnebaSi, xolo es gulgriloba 

gamoxatulia dauderobaSic (samsaxurebrivi gulgriloba 

– saq. ssk-is 342-e muxli) da specifkurad – TviTime-

dovnebaSic. 

Tu imas gaviTvaliswinebT, rom bralis formebs adgens 

gamoZieba, romelic bralze savaraudo daskvnas akeTebs 

(ix. 169-e muxlis pirveli nawili), xolo, sasamarTlos, 

saq. sssk-is 269-e muxlis mixedviT, varaudebze ganaCenis 

damyareba kategoriulad ekrZaleba, - maSin sasamarTlo 

valdebulia utyuarad daadginos ara mxolod qmedebis 

sakanonmdeblo Semadgenloba, aramed qmedebis marTlwi-

naaRmdegoba da subieqtis brali, rogorc marTlsawinaaRm-

dego qmedebis subieqturi mizezi. 

meTodi, romliTac mocemul SemTxvevaSi sasamarTlo 

xelmZRvneolobs, aris reduqcia, ese igi ukudaskvna qme-
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debis marTlwinaaRmdegobaze da subieqtis bralze, rom-

lebic win uswreben qmedebis sakanonmdeblo Semadgenlobis 

ganxorckilebas. mokled rom vTqvaT, sasamarTlos bralis 

forma bralze dahyavs, xolo, brali sxva araferia, Tu 

ara marTlzomieri qmedebis valdebulebisadmi subieqtis 

upasuxismgeblo damokidebuleba. 

RESUME
In the report the following thesis is proved, that the term “indiff er-

ent” is divided with regard to the misdemeanor forms and is the sign 
of irresponsibility of a person before the state. In parti cular, in case of 
direct intent person foresees inevitability of an unlawful consequence, 
however he/she does not want it, but by uncertain moti vati ons he/
she accepts it or indiff erently treats the outcome. The concept of in-
diff erence is leading in the noti on of the eventual intenti on, and this 
indiff erence is expressed by the negligence as well (offi  cial indiff erence 
– Criminal Code of Georgia (CCG) Arti cle 342) and specifi cally also – by 
complacency. 

Taking into considerati on that the forms of misdemeanor are set 
by the Investi gati on making prospecti ve conclusion regarding guilt (see 
fi rst paragraph of Arti cle 169), and according to the CCG Arti cle 269, the 
Court unconditi onally is not allowed to base the decision on assump-
ti ons – then the Court is obliged to trustworthily ascertain not only the 
legal compositi on of the conduct, but also the unlawfulness of the act 
and the guilt of a person, as a subjecti ve reason for an unlawful act. 

The method used by the Court in this case is reducti on, i.e. retro 
conclusion regarding the unlawfulness of the act and the guilt of a per-
son, which precede the executi on of the legislati ve compositi on of the 
conduct. In a word, the Court devolves a form of misdemeanor to guilt, 
and guilt is nothing more than an irresponsible approach towards the 
obligati on of an illegal act.
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4. patrik teri

PATRICK TERRY

kentis universitetis samarTlis doqtori (inglisi)

badem vurTem bergis universitetis profesori 

(germania)

Doctor of Law, University of Kent (England)
Professor at University of Baden-Württ emberg (Germany)

sasamarTlos damoukidebloba

Judicial Independence

reziume
winamdebare prezentacia mokled asaxavs, Tu ra gzebiT 

scada germaniam sasamarTlo damoukideblobis dacva. ger-

maniis ZiriTadi kanonis (konstitucia) 97-e muxli gansa-

kuTrebulad miuTiTebs mosamarTleTa damoukideblobaze 

da uzrunvelyofs mas Tumca, ar iTvaliswinebs mosamarT-

lisaTvis individualuri uflebis miniWebas. sasamarTlo 

damoukidebloba ganxilulia, rogorc ZiriTadi kon-

stituciuri ufleba, romelic ganapirobebs kanonis uze-

naesobis miRwevas.

germaniaSi, sasamarTlo damoukidebloba moicavs mosa-

marTlis ara mxolod profesiul, aramed personalur 

damoukideblobasac, vinaidan, es ukanaskneli, pirvelis 

Seucvlel winapirobas warmoadgens. amasTan, damoukide-

blobis orive koncefcia mkafiodaa gansazRvruli germa-

niis konstituciiT.

germaniaSi zemoaRniSnuli koncefciebis interpretaci-

is gzebis ganmartebas, moyveba imis warmoCena, Tu ra Car-

CoebSi eqceva mosamarTleTa moqmedebis damoukidebloba. 

mocemuli SezRudvebi moicavs rogorc sferoebs, romel-

Sic mosamarTleebi ver daeyrdnobian damoukideblobis 
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konstituciur garantiebs, aseve, konkretul mosamarTle-

Ta pasuxismgeblobis sakiTxs, maT mier profesiuli gadac-

domis Cadenis SemTxvevaSi.

bolos, ganxilul iqneba rigi kritikuli mosazrebeb-

isa, rac gamoixata germanuli sistemis mimarT, evrokavS-

iris wevr qveynebSi aRmoCenil gamosavalTan mimarTebiT.

RESUME 
The presentati on will briefl y outline the way Germany has att empt-

ed to safeguard judicial independence. Arti cle 97 of Germany’s Basic 
Law, or Consti tuti on, specifi cally refers to and guarantees judges’ inde-
pendence without, however, granti ng judges an individual right. Rather, 
judicial independence is seen as a basic consti tuti onal principle, which 
ensures the realisati on of the rule of law. 

In Germany, judicial independence does not only encompass a 
judge’s professional, but also his/her personal independence, because 
the latt er is seen as an indispensable prerequisite of the former. There-
fore, both concepts of independence are explicitly referred to in the 
German consti tuti on. 

Following an explanati on of how these concepts are interpreted in 
Germany, the limits nevertheless imposed on judges’ freedom of con-
duct will be outlined. These limits range from areas of their work in 
which judges cannot rely on the consti tuti onal guarantee of independ-
ence to consequences for individual judges in cases of professional mis-
conduct.

Lastly, some of the criti cism levelled at the German system will 
be discussed, with reference to soluti ons found in other EU member 
states.
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5. jemal gaxokiZe

JEMAL GAKHOKIDZE

samarTlisa da politikis mecnierebaTa doqtori,

saqarTvelos teqnikuri universiteti. profesori, 

senatis spikeri

Doctor of Politi cal and Legal Science. 
Georgian Technical University. Professor, Speaker of the Senate 

samarTliani marTlmsajulebisaTvis

legal in justi ce

reziume
statiaSi ganxilulia dReisaTvis gamoZiebaSi arsebuli 

organizaciuli da procesualuri xasiaTis problemebi da 

maT gadawyvetasTan dakavSirebiT Cveni konkretuli wina-

dadebebi, kerZod: SevecadeT warmogveCina kriminalistikis 

roli danaSaulis gaxsnisa da gamoZiebis saqmeSi da misi 

upiratesoba farul operatiul-samZebro RonisZienebTan 

SedarebiT. 

ganvixileT problemebi moqmedi sisxlis samarTlis 

saproceso kanonmdeblobis safuZvelze gamoZiebis da 

gamomZieblis uflebriv mdgomareobasTan dakavSirebiT, 

gamovTqviT mosazrebebi gamoZiebis institutis aRdge-

nasTan dakavSirebiT.

gamovxateT Cveni damokidebuleba xelisuflebis gad-

awyvetilebasTan dakavSirebiT samarTlianobis aRdgenis 

Taobaze. gamovTqviT konkretuli mosazrebebi saproceso 

SeTanxmebasTan da ukanono ganaCenebTan dakavSirebiT.

RESUME
The arti cle discusses current problems of organizati onal and pro-

cedural nature existi ng in the investi gati on stage and our concrete pro-
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posals for their resoluti on, in parti cular: we tried to show the role of 
criminology in opening and investi gati on of a crime and its advantages 
in comparison with the covert operati onal - investi gati ve acti viti es.

On the grounds of current Criminal Procedure Law, we discussed 
the problems in connecti on with the investi gati on and conditi on of in-
vesti gator’s rights, expressed opinions regarding the restorati on of the 
investi gati on insti tute.

We expressed our atti  tude towards the decision of government 
regarding the restorati on of justi ce. We expressed our actual opinions 
regarding the plea bargaining agreement and the illegal judgments. 

6. biZina savaneli

BIDZINA SAVANELI

ivane javaxiSvilis saxelmwifo universitetis 

mkvlevari-profesori (Tbilisi, saqarTvelo), socialur 

mecnierebaTa da saganmanaTlebo kvlevaTa xmelTaSua 

zRvis centris samecniero sabWos wevri da socialur 

mecnierebaTa xmelTaSua zRvis Jurnalis redaqtori 

(romi, italia), samarTlis doqtori

Dr. Ph. Dr., Professor-Researcher at the Tbilisi State University 
(Tbilisi, Georgia), Member of Internati onal Scienti fi c Council of 

Mediterranean Center of Social and Educati onal Research, Editor in 
Chief and Scienti fi c Coordinator of Mediterranean Journal of Social 

Sciences (Rome, Italy)

marTlmsajulebis problemebi saqarTveloSi

adamianis konstituciur uflebebTan mimarTebaSi,

maTi mizezebi da aRmofxvris gza

Problems of Justi ce in Georgia in Connecti on with Consti tuti onal 
Rights, their Causes and Ways of Eliminati ng
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reziume
1. umetes ganviTarebad qveynebSi marTlmsajulebis 

problema tradiciulad sasamarTloebis mier Sesabami-

si saxelmwifos ZiriTadi kanonis, rogorc umaRlesi iu-

ridiuli Zalis mqone normatiuli aqtis, ugulvelyofaSi 

vlindeba. mokled, saubaria sasamarTloebis mier kon-

stituciis uzenaesobis principis darRvevaze.

2. saqarTveloSi adamianis uflebebTan mimarTebaSi sak-

iTxi exeba saqarTelos sasamarTloebis mier saqarTvelos 

konstituciis preambulis, 5, 6, 7 da 39 muxlebis darRve-

vas. sisxlis, administraciul da samoqalaqo saqmeebze 

gadawyvetilebaTa miRebamde sasamarTloebi winaswar ar 

amowmeben da ar msjeloben: ewinaaRmdegeba Tu ara gamoyen-

ebuli kanoni da Sesabamisad gadawyvetileba saqarTvelos 

konstituciis preambulas da zemoaRniSnul muxlebs.

3. yvelaze savalalo isaa, rom gadawyvetilebaTa miRe-

bamde sakonstitucio sasamarTloc ki winaswar ar amow-

mebs da ar msjelobs: ewinaaRmdegeba Tu ara konstituciis 

gamoyenebuli norma da Sesabamisad gadawyvetileba saqarT-

velos konstituciis 39-e muxls, romlis ZaliT: „saqarT-

velos konstitucia ar uaryofs adamianisa da moqalaqis 

sxva sayovelTaod aRiarebul uflebebs, Tavisuflebebsa 

da garantiebs, romlebic aq ar aris moxseniebuli, magram 

TavisTavad gamomdinareoben konstituciis principebidan.“ 

saqarTvelos konstituciis miRebidan dRemde sakon-

stitucio sasamarTlos praqtikas Tvals Tu gadavavlebT, 

im daskvnamde mivalT, rom sakonstitucio sasamarTlom 

saqarTvelos konstituciis 39-e muxls faqtiurad moqme-

deba SeuCera da is sasamarTlo precedentiT Caanacvla, 

riTac xelyo saqarTvelos konstituciis 84-e muxli, rom-

lis ZaliT: „mosamarTle Tavis saqmianobaSi damoukidebe-

lia da emorCileba mxolod konstitucias da kanons.“

 4. statiaSi ganxilulia saqarTveloSi marTlmsaju-
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lebis problemebis mizezebi da SeTavazebulia maTi da-

Zlevis gza.

RESUME
1. In most developing countries a problem of justi ce has been tra-

diti onally connected with disregard by the courts of the principal law of 
the applicable state, as a normati ve act of higest legal importance. In 
short, we are talking about the violati on of the principle of supremacy 
of the consti tuti on by courts.

2. Concerning Human Rights in Georgia, the problem relates to the 
violati ons of preamble, arti cles 5, 6, 7 and 39 of the Consti tuti on by 
courts. Prior to delivering a decision on criminal, administrati ve and 
civil cases courts do not check whether the applicable law and conse-
quently decision are compliant with the preamble and arti cles of the 
consti tuti on.

3. The most appalling thing is that before delivering a decision even 
the Consti tuti onal Court does not check in advance and does not dis-
cuss wether applicable legal norm and hence a decision on a case is 
compati ble with the arti cle 39 of the Consti tuti on, by which: “The Con-
sti tuti on of Georgia shall not deny other universally recognized rights, 
freedoms, and guarantees of an individual and a citi zen that are not 
expressly referred to herein but derive inherently from the principles of 
the Consti tuti on.” By the way, related to the human rights the principles 
of the Consti tuti on enshrined in 5, 6, 7 arti cles of the Consti tuti on). If 
we look through the judicial practi ce since acknowledgment of the con-
sti tuti on ti ll nowadays, we may conclude that the Consti tuti onal Court 
practi cally has stopped the applicability of the arti cle 39 of the consti -
tuti on and has replaced it with court precedent, and thus infringed the 
arti cle 84 of the Consti tuti on, by which: “A judge shall be independent 
in his/her acti vity and shall comply only with the Consti tuti on and Law.”

4. The author discusses the causes for the problems of justi ce in 
Georgia and off ers a path to overcome them.
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7. hans iurgen zaxorka

HANSͳJÜRGEN ZAHORKA

samarTlebrivi konsultanti (germania), evroparlamentis 

yofili wevri, saxelmwifo mrCeveli; 

generaluri redaqtori, evrokavSiris sagareo 

saqmeTa Jurnali (www.eufaj.eu)
Assessor jur. (Germany), former Member of European Parliament. 

Government Advisor; Chief Editor, European Union Foreign 
Aff airs Journal (www.eufaj.eu)

evropis fundamenturi samarTlebrivi standartebi _

saqarTvelos iuristebisTvis arsebuli gamowveva 

evrokavSiris gadasaxedidan

European Fundamental Legal Standards - a Challenge for Georgian 
Lawyers from the View of the European Union

reziume
evrokavSiris sadamfuZneblo xelSekrulebis (lisab-

onis xelSekrulebis) me-2 muxli saubrobs evrokavSris 

Rirebulebebze (`evropuli Rirebulebebi~), romelTagan 

upirvelesia adamianis Rirsebis pativiscema, Semdgom ki 

Tavisufleba, Tanasworoba, kanonis uzenaesoba da ada-

mianis uflebaTa dacva maT Soris umciresobebis ufle-

bebis. es Rirebulebebi me-2 muxlis Tanaxmad mibmulia 

pluralizmze, ara-diskriminaciaze, tolerantobaze, 

marTlmsajulebaze TiToeuli SemTxvevasTan mimarTebiT, 

solidarobaze da qalisa da mamakacis Tanasworobaze. es 

aris Zalian zogadi magram amave dros naTeli debuleba 

romelic uTanabrdeba nebismier erovnul konstitucias. 

evrokavSiris udidesi nawilis romelmac Seadgina 508 mil-

ioni moqalaqe da mediis Tavisuflebis saxiT Cven ra Tq-

ma unda gvaqvs mudmivi gaSuqeba yvela wevri saxelmwifos 
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mdgomareobis meSveobiT yvela SesaZlo mediis mier, da es 

uzrunvelyofs evrokavSiris gamWvirvalobas. es qmnis Ria 

sazogadoebas, politikuri filosofiis saukeTeso Wril-

Si. amitom es aris aseve sruliad evrokavSiris interesebSi 

rogor funqcionirebs iurisdiqcia da kanonis uzenaesoba 

saqarTveloSi, da piriqiT. es aris saqarTvelos iuristeb-

isTvis didi gamowveva, magram agreTve saqarTvelos medi-

isTvis. 

leqciaSi aseve aRwerilia venaSi dafuZnebuli Ziri-

Tad uflebaTa saagento, misi saintereso angariSebi, kav-

Siris moqalaqoebis instrumenti evrokavSirSi romelic 

ganxilul unda iqnes evroparlamentSi periodulad, da 

yvelafris zemdgomi evropis marTlmsajulebis sasamarT-

lo (ECJ) luqsemburgSi. aq aqcenti gakeTebulia winaswar 

gadawvetilebaze (evrokavSiris funqcionirebis Sesaxeb 

SeTanxmebis 267-e muxli - TFEU), romelic sTavazobs To-

Toeul moqalaqes evrokavSirSi evrokavSiris umaRles 

marTlmsajulebaze xelmisawvdomobas. es ganxorcielda 

uamrav mniSvnelovan saqmeSi, da aman didad Seuwyo xeli ev-

rokavSiris iurisdiqcias gamxdariyo metad srulyofili. 

es iqneba etapobrivad SemoTavazebuli saqarTvelos 

iuristebisTvis asocirebis xelSekrulebis mier (Asso-
ciati on Treaty/DCFTA) sadac instituciebi da zogadi poli-

tikuri gadawyvetilebis miReba daiwyeba mxolod axla. 

magram saqarTvelos iuristema unda axlodan adevnon Tva-

li SesaZleblobebs, samarTlebriv arealebs da asocirebis 

xelSekrulebis funqciebs, romelbic maT SesTavazeben di-

di odenobiT samuSaos da asparezs ganviTarebisTvis. garda 

adamianis ufelbaTa dacvis evropuli konvenciis arsebuli 

gamowvevebisa, evropis sabWos wevr qveynebSi marTlmsaju-

lebis ZiriTadi uflebebis dadgenisas, da evropis adami-

anis uflebaTa sasamarTlos gamowvevebisa, evropis sabWos 

CarCoSi, strasburgSi arsebobs seriozuli da axali area-
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li saqarTvelos iuristebisTvis - evrokavSiris samarTlis 

areali. maSinac ki roca saqarTvelo jer ar aris evrokav-

Siris wevri, iurisdiqcia SeiZleba da unda iqnes gagebuli 

rogorc es ganmartes evrokavSiris sasamarTloebma, da ar 

iqneba advili amisgan gadaxveva. 

8. Salva qurdaZe, nino xunaSvili

SHALVA KURDADZE, NINO KHUNASHVILI

dauswrebeli gadawyvetilebis gamotanasa da 

gasaCivrebasTan dakavSirebuli problemebi

default judgement and problems connected to it’s appeal. 
The results of the research presented

reziume
kvlevis Sedegad gamotanili daskvnebi:

dauSvebelia dauswrebeli gadawyvetilebis gamotana im 

safuZvliT,rom sarCelis winaaRmdeg ar aris wardgenili 

Sesagebeli,Tuki Sesageblis wardgenis vada gansazRvra 

sasamarTlos kancelariis moxelem;

dauSvebelia dauswrebeli gadawyvetilebis gamotana 

saapelacio sasamarTloSi im safuZvliT, rom saapelacio 

saCivris winaaRmdeg ar aris wardgenili Sesagebeli;

dauswrebeli gadawyvetileba ar SeiZleba gamoyenebul 

iqnes mxaris winaaRmdeg, rogorc sanqcia. Sesabamisad,Tuki 

mxaris winaaRmdeg kanonierad gamova dauswrebeli 

gadawyvetileba,aseT mxares ar unda daekisros sasamarT-

lo xarjis gadaxda;

Tu sasamarTlo ar daakmayofilebs dauswrebel gadawy-

vetilebaze Setanil saCivars da ZalaSi datovebs dauswre-

bel gadawyvetilebas,amiT ukmayofilo mxarem SeiZleba 
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gaasaCivros sasamarTlo aqti saapelacio sasamarTloSi.

aseT dros apelants ar SeiZleba daekisros sax.baJis 

gadaxda sarCelis fasis 4%-is odenobiT.

RESUME 
Default judgment is inadmissible if the counterclaim against claim 

is not submitt ed and term for submission of counterclaim was deter-
mined by the offi  cial of the court chancellery.

Default judgment is inadmissible in the Court of Appeal on the 
grounds that counti m is not submitt ed against the appeal.

Default judgement against a party cannot be used as a sancti on.If 
the default judgment against a party is given legally, such parti es would 
not be held liable for the payment of courts costs.

If the court doesn’t sati sfy the appeal (complaint) submitt ed against 
the default judgment and upholds the default judgment,the dissati sfi ed 
party can appeal the court’s act in the 

Court of Appeals.Under such circumstances the appellant cannot 
be imposed to pay state tax 4 percent of a claim’s value.

9. manana mosuliSvili

MANANA MOSULISHVILI

iuridiul mecnierebaTa kandidati - samarTlis doqtori 

grigol robaqiZis saxelobis universitetis

profesori, saswavlo departamentis ufrosi

Candidate of Legal Science-Doctor of Law, 
 The Grigol Robakidze University, Professor,

 Head of Department of Educati on

 konstituciur principebTan zogierTi Seusabamoba

Some Inconsistencies with Consti tuti onal Principles
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reziume
marTlmsajuleba warmoadgens saxelmwifo saqmianobis 

formas, romelic saerTo sasamarTloebis mier maT kom-

petencias mikuTvnebuli saqmeebis – sisxlis samarTlis 

danaSaulobaTa, samoqalaqo davebisa da sxva saxis saqmeTa 

ganxilvasa da gadawyvetaSi mdgomareobs.

saqarTveloSi moqmedi konstituciis Tanaxmad marTlm-

sajuleba xorcieldeba saerTo sasamarTloebis mier.

saqarTvelos sisxlis samarTlis kodeqsis ramden-

ime muxliT es uflebamosilebani dakisrebuli aqvs 

sasjelaRsrulebisa da probaciis saministros, riTac ir-

Rveva ara mxolod zemoxsenebuli marTlmsajulebis prin-

cipi, aramed konstituciis 84-e muxlis me-5 punqtic, rom 

sasamarTlos gadawyvetilebis gauqmeba, Secvla an SeCer-

eba SeuZlia mxolod sasamarTlos kanoniT gansazRvruli 

wesiT.

avtori gvTavazobs ramdenime mosazrebas am problebis 

aRmosafxvrelad.

RESUME
Justi ce is the form of state operaton which implies that the Gen-

eral Courts, within their competence, shall discuss and solve the cases 
- criminal off enses, civil disputes and other cases. 

According to the operati ve Consti tuti on of Georgia justi ce is admin-
istered by General Courts. 

According to several Arti cles of the Criminal Code of Georgia, these 
authoriti es are imposed to the Ministry of Correcti ons and Probati on of 
Georgia, what violates not only the abovementi oned principle of judi-
ciary, but also paragraph 5 of the Arti cle 84 of the Consti tuti on which 
states that the court decision can be cancelled, changed or suspended 
only by the court in line with the regulati on determined by the law.

The author off ers several suggesti ons to eliminate this problem. 
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10. gia liluaSvili

GIA LILUASHVILI

qarTul-amerikuli universitetis profesori. 

samarTlis doqtori

Professor of Georgian American University.
Doctor of Law

sasamarTlo gadawyvetilebis socialuri mniSvneloba

Social Signifi cance of court decision

reziume 
statia exeba samoqalaqo davaze sasamarTlo gadawy-

vetilebis socialur mniSvnelobas. 

farTod gavrcelebuli Sexedulebis Tanaxmad, 

sasamarTlo gadawyvetilebis mniSvneloba, ZiriTad SemTx-

vevebSi, modave mxareebis uflebebisa da kanonieri inter-

esebis dacvaSi gamoixateba. rasakvirvelia es Sexeduleba 

gasaziarebelia, magram konkretul samoqalaqo davasTan 

dakavSirebiT gamotanil sasamarTlo gadawyvetilebas 

(iseve rogorc dadgenilebis sxva saxes) aranaklebi mniS-

vneloba aqvs sazogadoebisTvisac.

gadawyvetilebis socialuri mniSvnelobis maCvenebe-

lia sasamarTlo precesebis sajarooba (kanoniT gaTval-

iswinebuli calkeuli SemTxvevebis garda), romelSic 

ZiriTadad moiazreba sasamarTlos mTavar sxdomaze sa-

zogadoebis Tavisufali daswrebis SesaZlebloba, pro-

cesis masobrivi informaciis saSualebiT gadacema da 

sasamarTlo gadawyvetilebis saqveynod gamocxadeba.

statiaSi gaanalizebulia, aramxolod sajaroobis Ti-

Toeuli maCveneblis arsi, am sajaroobis Sedegebi da 

sazogadoebisaTvis maTi mniSvneloba, aramed agreTve 

mosamarTleTa moraluri pasuxismgeblobac sazogadoebis 
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winaSe.

statiaSi gadawyvetilebis ukeT CamoyalibebisTvis 

mxareebisa da sazogadoebis interesebidan gamomdinare 

garkveuli saxis rekomendaciebicaa wamoyenebuli.

RESUME
The arti cle is about social importance of court decision on civil mat-

ters.
According to a widely accepted view, the importance of the court 

decision, in most cases, is expressed by protecti ng the rights and legal 
interests of parti es to a dispute.

This view of course shall be considered, but the counrt decision (as 
well as other types of resoluti on) related to parti cular civil dispute has 
no less importance to the public.

There is an indicati on of social signifi cance when it comes to the 
publicity of court cases (except the cases prrescribed by law), where 
the main idea is to allow the public freely att end the general court ses-
sion and acclaim the court decision publicly.

The arti cle summarizes not only the essence of each characteristi c 
of the publicity, but also the results and their values in relati on to pub-
licity. Also, the arti cle summarizes the importance of moral responsibil-
ity of judges before the society.

Several recommendati ons on how to establish bett er decision in 
the interests of parti es and the society are provided in the arti cle.
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11. roin migriauli

ROIN MIGRIAULI

kavkasiis saerTaSoriso universiteti, asoc. profesori.

saadvok. biuro „migriauli da partniorebi“ 

xelmZRvaneli partniori

Caucasus Internati onal University, Associate Professor.
Offi  ce of Law “Migriauli and Partners” the main Partner

„erTiani nacionaluri moZraobis“ mmarTvelobis 

periodSi ukanonod CamorTmeuli qonebis dabrunebisa da 

CamorTmeuli qonebis sanacvlod saxelmwifos mxridan 

kompensaciis gacemis Sesaxeb specialuri kanonis Seqmnis 

aucileblobis Sesaxeb

reziume
winamdebare statia exeba saqarTveloSi „erTiani na-

cionaluri moZraobis“ mmarTvelobis periodSi ganxor-

cielebuli ukanono eqspropraciebis gamo dazaralebul 

pirTa darRveuli uflebebis aRdgenis aucileblobis sak-

iTxs.

statiis pirvel nawilSi avtori cdilobs mokled aR-

weros is mdgomareoba, romelic „erTiani nacionaluri 

moZraobis“ periodSi ganxorcielebuli ukanono eqspro-

priaciebis irgvliv aris Seqmnili. avtori aRniSnavs, rom 

„erTiani nacionaluri moZraobis“ mmarTvelobis period-

Si 2003-2012 wlebSi ukanono eqspropriaciebi xorcield-

eboda saxelmwifos da mesame pirebis sasargeblod. yvela 

am SemTxvevaSi sakuTrebis (qonebis) ukanono CamorTmeva 

xdeboda Sesabamisi mesakuTris nebis gareSe an misi nebis 

winaaRmdeg. 

saqarTveloSi politikuri reJimis cvlilebis Semdeg, 

2012 wlis oqtombris Tvidan moyolebuli, ramdenime aTasma 
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fizikurma da iuridiulma pirma mimarTa saqarTvelos 

prokuraturas TavianTi ukanonod CamorTmeuli sakuTre-

bis (qonebis) ukan dabrunebis an zianis anazRaurebis miz-

niT gamoZalvis, iZulebis da sxva danaSaulebebis faqtis 

gamo sisxlissamarTlebrivi devnis dawyebis gancxadebiT. 

aRniSnuli pirebi irwmunebian, rom „erTiani nacionaluri 

moZraobis“ mmarTvelobis periodSi sistematurad xdeboda 

kerZo pirTa sakuTrebis Sesabamisi kompensaciis gacemis 

gareSe ukanonod CamorTmeva.

dResdReobiT, rogorc prokuratura, iseve sasamarT-

lo ganixilaven zemoTxsenebul saqmeebs, Tumca mosarC-

eleebis da ganmcxadeblebis samarTlebrivi uflebebis 

ganxorcielebas win didi winaRoebebi udgas. saqme imaSi 

mdgomareobs, rom konkretuli sisixlissamarTlebrivi 

saqmeebis warmoeba samarTlebrivi Tu faqtobrivi gare-

moebebis gamo SeuZlebelia. aseve uperpseqtivo Cans sa-

kuTrebis ukan dabrunebis sarCelebi, radganac umetes 

SemTxvevebSi saqme gvaqvs sakuTrebis keTilsindisier SeZe-

nasTan. amgvarad, dainteresebul pirTa mdgomareoba ar 

icvleba da 2012 wlis saqarTvelos saparlemento arCe-

vnebSi proklamirebuli „samarTlianobis aRdgena“ jerac 

warmoadgens mxolod dapirebas. 

avtori amave dros aRniSnavs, rom saqarTvelos kon-

stituciis 21-e muxlidan gamomdinareobs saxelmwifos 

valdebuleba Seqmnas iseTi sakanonmdeblo baza, romelic 

uzrunvelyofs ukanonod CamorTmeuli sakuTrebis (qoneb-

is) an ukan dabrunebas an samarTliani kompensaciis gacemas.

statiis meore nawilSi avtori mimoixilavs germaniis 

federaciuli respublikis Sesabamis kanonmdebobas, romel-

ic dakavSirebulia saxelmwifos mxridan ganxorcielebul 

ukanono eqspropriaciebTan. gaxilulia Sesabamisi german-

uli kanonmdeblobis Seqmnis mizezebi, istoriuli foni da 

aRniSnuli kanonmdeblobis konkretuli arsebiTi debule-
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bebi. gansakuTrebuli yuradReba eqceva sakuTrebis ukan 

dabrunebis moTxovnis uflebis da kompensaciis miRebis 

uflebis kanonismier winapirobebs. avtori aRniSnavs, rom 

germaniis modeli warmoadgens saxelmZRvanelo magaliTs 

qarTveli kanonmdeblisaTvis.

statiis mesame nawilSi avtori ganixilavs qarTveli 

kanonmdeblis mier misaRebi kanonis SesaZlo Sinaarssa da 

struqturas. am nawilSi avtors mohyavs dainteresebuli 

piris (represiis msxverplis) Sesabamisi moTxovnis ufleb-

is arsebobis winapirobebi.    

statiis bolos avtori ganmeorebiT xazs usvams saqarT-

veloSi dResdReobiT Seqmnili mdgomareobis arakon-

stituciurobas da Sesabamisi sakanonmdeblo bazis Semqnis 

aucileblobas, romelic uzrunvelyofda dainteresebul 

pirTa (represiis msxverplTa) darRveuli konstituciuri 

uflebebis aRdgenas. 

RESUME
The present arti cle deals with the questi on of the reparati on for 

the illegal expropriati ons during the politi cal regime of the „United Na-
ti onal Movement“ in Georgia in the years 2003-2012 .

In the fi rst part of the arti cle the author briefl y and concisely tries 
to show the actual situati on in Georgia regarding the issue of illegal 
expropriati ons by the state authoriti es. One stresses that during the 
politi cal regime of the „United Nati onal Movement“ in the years 2003-
2012 the property was taken away illegally from private persons in fa-
vor of the state or third parti es.

In all these cases the expropriati ons took place without or against 
the will of the respecti ve owner and without suitable legal basis. 

From October 2012 - aft er change of the politi cal regime in Georgia 
- thousands of natural and legal enti ti es have applied to public pros-
ecutors and the court with the desire of reassignment of the illegally 
expropriated property or to launch the criminal investi gati ons because 
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of extorti on, constraint and other off ences, with intenti on to get the 
compensati on (damages). The people concerned state that the politi cal 
regime of the „United Nati onal Movement“ took away the property of 
private individuals illegally and without adequate compensati on.

 Nowadays the prosecutor’s offi  ce as well as the courts deals with 
these legal cases, but there are some unavoidable problems for the 
plainti ff s or complainants concerning the legal penetrati on. It is about 
the fact that the criminal pursuits of respecti ve criminal off ences for 
juridical or actual reasons are impossible. Also the replevins of the 
plainti ff s are hopeless, because in most cases a credulous acquisiti on 
is given. In a whole, there have been made no essenti al changes of the 
situati on of the aff ected persons as before the parliamentary electi ons 
in 2012 promised. The “justi ce has not been restored yet”.

From the said follows, that there is a need for the protecti on of the 
rights of aff ected persons (repression victi ms) – it cannot be further 
tolerated that the aff ected persons cannot enforce their rights. Besides, 
the author concludes from the arti cle 21 of the Consti tuti on of Georgia 
(proprietary guarantee) that there is a consti tuti onal obligati on of the 
state to create a legal base, which will allow either the reassignment of 
the property of aff ected persons or their fair and adequate compensa-
ti on.

In the second part of the arti cle the author discusses the respecti ve 
legislati on of the Federal Republic of Germany about the property is-
sues concerning illegal expropriati ons by the state. The author discusses 
the historical background for the amendment of the respecti ve German 
legislati on. Special att enti on is given to the concrete conditi ons of the 
proprietary reassignment claim and compensati on claim. According to 
the author, the German model should be valid as an example for the 
Georgian legislator.

Eventually, in the third part of the arti cle the author discusses the 
possible contents and the possible structure of the law to be adopted 
by the Georgian legislator. In this part the author give the prerequisites 
for the right of a stakeholder (victi m of a repression) to arise. 
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At the end of the arti cle the author stresses again the actual invidi-
ous and unconsti tuti onal legal situati on in Georgia and the necessity of 
the creati on of a suitable legislati on, which should allow the reparati on 
of respecti ve kind – reassignment or compensati on - to the aff ected 
person (repression victi ms).

12. qeTevan mWedliSvili-hedrixi

KETEVAN MCHEDLISHVILIͳHEDRIKHI

samarTlis doqtori (freinburgi, germania)

Doctor of Law (Freiburg, Germany)

SeniSvnebi arasruwlovanTa marTlmsajulebis kodeqsze

Comments on the project of georgien juvenile justi ce

reziume
moxseneba exeba arasrulwlovanTa marTlmsajulebis 

kodeqsis proeqtis mniSvnelovan sakiTxebs, rogoricaa ar-

asrulwlovnis asakis dadgenis meTodebi da eleqtronuli 

monotoringi.

yuradRebaa gamaxvilebuli arasrulwlovnis asakis 

rendgenis saSualebiT dadgenaze, rac araa saxeldebiT 

gaTvaliswinebuli aRniSnul kodeqsSi da eleqtronuli 

monitoringis uaryofiTi Sedegebze arasrulwlovnis fizi-

kuri da sulieri janmrTelobisaTvis, aseve eleqtronuli 

monitoringis teqnikur da samarTlebriv problemebze. av-

toris askvnis, rom rogorc erTi, aseve meore teqnikuri 

RonisZiebis gamoyeneba axalfexadmgmul qarTul arasrul-

wlovanTa sisxlis samarTalSi miuRebelia.
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RESUME
The report deals with the important issues of the Juvenile Justi ce 

Draft  Code, such as methods of age determinati on and electronic moni-
toring. The focus is set on determining the age with the X-rays, which is 
not namely foreseen in this Code and negati ve results of the electronic 
monitoring on the physical and psychological development of a young 
off ender, as well as technical and legal issues of electronic monitoring. 
The author concludes that these both technical measures are unaccep-
table for the newly created Georgian Juvenile Justi ce Criminal code.

13. paata kublaSvili

PAATA KUBLASHVILI

saxelmwifo auditis samsaxuris auditori, iuristi

 Auditor of State Audit Offi  ce, lawyer

makontrolebel organoTa Suamdgomlobis safuZvelze 

mimdinare samarTalwarmoebisas gasaTvaliswinebeli 

regulaciebi

reziume
amrigad, yovelive zemoaRniSnulidan gamomdinare, 

SesaZlebelia iTqvas, rom sagadasaxado organos Suam-

dgomlobis safuZvelze warmoebuli administraciuli 

samarTalwarmoebisas gasaTvaliswinebelia ara mxolod 

administraciuli saproceso kodeqsiT gansazRvruli 

regulaciebi, aramed saqarTvelos sagadasaxado kodeqsiT 

gaTvaliswinebuli normebi gadasaxadis gadamxdelisa da 

mis mier sagadasaxado valdebulebebis Sesrulebis Sesax-

eb. Temis specifikurobidan gamomdinare sagadasaxado 

davalianebis gadaxdevinebis uzrunvelsayofis RonisZieba 
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rogoricaa - piris (gadasaxadis gadamxdelis) sakuTrebaSi 

arsebul qonebaze yadaRis dadeba ar unda ganxorcieldes 

sagadasaxado organos mier sasamarTlos gadawyvetilebis 

gareSe da masze unda ganxorcieldes sasamarTlo kontro-

li. gadasaxadis gadamxdelis yadaRadadebuli qonebis re-

alizaciis Sesaxeb sagadasaxado organos Suamdgomlobis 

ganxilvisas aseve gasaTvaliswinebelia samoqalaqo kod-

eqsiT gansazRvruli mexuTe rigis kanoniT memkvidreebi 

da maT sakuTrebaSi arsebuli qoneba, romelic ar Sei-

Zleba ganxiluli iqnas rogorc uSualod gadasaxadis 

gadamxdelis sakuTrebaSi arsebuli qoneba. amave TemasTan 

mimarTebaSi gasaTvaliswinebelia samoqalaqo kodeqsiT 

gansazRvruli legataris mier mflobelobaSi (sarge-

blobaSi) qonebis miRebis faqti, romelic sasamarTlos 

mier ver iqneba ganxiluli rogorc uSualod gadasaxadis 

gadamxdelis sakuTrebaSi arsebuli qoneba.

RESUME
Thus, in view of the above, it can be said that the request of the 

tax authority during an administrati ve judicial procedure must take into 
account not only administrati ve regulati ons of the Administrati ve Pro-
cedure Code, but also the provisions of the Tax Code of the taxpayer 
and his tax obligati ons. Considering the specifi cs of the topic, the mean 
for ensuring the tax payment such as - a person (the taxpayer) for the 
property was seized by the tax authority should not be carried out with-
out a court decision, and it should be subject to a judicial review. Seized 
property of the taxpayer, the tax authority is also considering a moti on 
to be considered by the Civil Code and the fi ft h row of the legal heirs 
of their own property, which can not be viewed as the taxpayer-owned 
property. This issue should be considered in relati on to the Civil Code of 
legataris’s possession (use) of the property, which can not be dealt with 
by the court as the taxpayer-owned property.
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14. ana gurieli

 ANA GURIELI

advokatis roli samoqalaqo samarTlebrivi davebis 

mediaciis mosamzadebel etapze

reziume
sakanonmdeblo doneze unda moxdes mediaciis procesis 

mniSvnelovani sakiTxebis regulireba. 

sakanonmdeblo doneze unda ganisazRvros, rom yve-

la valdebuleba romelTa dacvac ekisrebaT advokatebs, 

vrceldeba mediaciis procesSi warmomadgenlobis drosac. 

garda im valdebulebebisa, romlebic advokatebs ekis-

rebaT davis gadawyvetis sxva saSualebebis gamoyenebisas, 

saWiroa ganisazRvros valdebulebebi, romlebic daekis-

rebaT konkretulad mediaciis procesSi warmomadgenlo-

bis SemTxvevaSi.

advokatma unda Seafasos, Tu ramdenad mizanSewonilia 

davis gadawyvetis aRniSnuli saSualebis gamoyeneba. gad-

awyvetilebis miRebis procesSi unda gaiTvaliswinos konk-

retuli saqmis TiToeuli detali. 

imisaTvis, raTa piri gaxdes mediaciis procesSi warmo-

madgeneli, aucilebelia misi pirovnuli unarebi,Tvisebeb

i,damokidebuleba mediaciisadmi,iyos Sesabamisi standar-

tis.

mniSvnelovania imis gansazRvra, Tu ra formiT moxdeba 

advokatis mxridan mediaciis saSualebiT davis gadawy-

vetis inicireba klientisadmi da oponentisaTvis.

mediaciis mosamzadebel etapze advokatma unda moaxdi-

nos sakuTari samoqmedo strategiis/taqtikis gansazRvra. is 

sakiTxi, Tu konkretulad ra formiT Camoyalibdeba strate-

gia, srulad aris damokidebuli klientis realur intere-

sebsa da im winapirobebze, ramac gamoiwvia davis warmoSoba. 
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advokatma, mediaciis mosamzadebel etapze srulad un-

da moamzados saqme. 

mediaciis mosamzadebel etapze, saqmis momzadebaze 

aranakleb mniSvnelovania klientis momzadeba.

advokatma klients unda ganumartos procesis monawi-

leebis roli, raTa maTi midgomebi, qcevis stili, Sem-

dgomSi ar aRmoCndes klientis ukmayofilebis safuZveli.

am TvalsazrisiT, gansakuTrebuli aqtualobis mqonea ad-

vokatis rolis ganmarteba.

yovelive aRniSnulis gaTvaliswinebiT, aucilebelia 

saqarTvelos kanonmdeblobaSi cvlilebebis ganxorciel-

eba, maT Soris unda ganisazRvros advokatis valdebule-

bebi.

RESUME
The important issues regarding the process of mediati on must be 

regulated by the legislati on. 
It must be stated, that the general ethical obligati ons of lawyers, 

must also refer to the lawyers taking part in the process of mediati on.
Except the obligati ons that are general, the special obligati ons have 

to be defi ned, that will be obligatory only in the process of mediati on. 
The lawyer must assess, if it is a proper case to be solved by me-

diati on. In the process of making the decision, every detail must be 
considered.

During the choice of the representati ve his/her personal abiliti es, 
personal opinion about mediati on should be considered.

The lawyer should choose the proper style of negoti ati on in the 
process of off ering the parti es to use mediati on.

Lawyers must defi ne their future tacti cs and the strategy that will 
be used in the process. The formati on of the strategy must depend on 
the interests of the client and the basis of the dispute.

Lawyer must prepare the case.
Client also needs preparati on.
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Lawyer must inform client about the rule of the parti cipants in the 
process of mediati on. The most important is to defi ne the rule of the 
lawyer.

Considering all these menti oned above, the proper changes have to 
be made in the legislati on of Georigia. The obligati ons of lawyer during 
the process of mediati on should be defi ned.

15. mamuka mdinaraZe

MAMUKA MDINARADZE

samarTlis doqtori

Sps `mdinaraZe da partniori advokatebi~-s mmarTveli 

partniori

a(a)ip `advokatTa aliansi~-s Tavmjdomare

Doctor of Law
Managing partner of “Mdinaradze and partner lawyers” LTD

Chairman of A (N)“Alliance of Advocates”

sakanonmdeblo cvlilebebiT gamowveuli

zogierTi problema marTmsajulebis ganxorcielebisas

Some problems in implementati on of justi ce caused 
by Legislati ve changes

reziume
mocemuli naSromi lokalurad exeba dacvis uflebis 

uzrunvelyofis sistemaSi dacvis mxaris axal uflebas - 

Caataros sagamoZiebo moqmedebebi Cxreka da amoReba da 

dacvis mxarisaTvis sagamonakliso uflebis CamorTmevas - 

procesis mimdinareobisas damatebiT erTi mtkicebulebis 

wardgenis Sesaxeb.

rogorc mimdinare sasamarTlo praqtika, aseve am 
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praqtikidan gamomdinare Sesabamisi logikuri analizi sap-

roceso kanonmdeblobaSi Setanili cvlilebebisa, iZleva 

daskvnis gamotanis safuZvels, rom realurad dacvis mx-

aris SeZenili ufleba sagamoZiebo moqmedebebis Cxrekisa 

da amoRebis Catarebis Sesaxeb warmoadgens am sagamoZiebo 

moqmedebebis inicirebis uflebas. amasTan, cvlilebebs mo-

hyva sxva Tanmdevi problemebic:

1) dacvis mxare damoukideblad veRar Caatarebs verc 

erT im sagamoZiebo moqmedebas, romlisTvisac mosamarT-

lis ganCinebaa saWiro. mniSvnelovania, rom am SemTxvevaSi 

sakiTxi mxolod Cxrekas da amoRebas ar exeba. es imas niS-

navs, rom braldebuls da mis advokats CamoerTvaT ufle-

ba Caataron sagamoZiebo moqmedeba mosamarTlis ganCinebis 

safuZvelze da es ufleba gadaeca gamomZiebels. am SemTx-

vevaSi dacvis mxaris roli mxolod sagamoZiebo moqmedebis 

inicirebaSi gamoixateba.

2) marTalia aseT sagamoZiebo moqmedebas atarebs 

gamomZiebeli, romelic ar awarmoebs gamoZiebas am saqmeze, 

Tumca logikas moklebulia mtkiceba, rom gamomZiebeli, 

romelic imave uwyebis TanamSromelia, sakuTari kolegis 

sawinaaRmdegod imoqmedebs.

3) am fonze dacvis mxarisaTvis sagamonakliso ufleb-

is CamorTmeva arRvevs mxareTa Soris balanss, miT umetes 

maSin, rodesac braldebis mxare dacvis mxarisagan gansx-

vavebiT kvlav aRWurvilia gadaudebeli aucileblobis 

SemTxvevaSi sagamoZiebo moqmedebis Catarebis uflebiT, 

rom araferi vTqvaT sistemaze, informaciasTan wvdomaze, 

sxva sagamoZiebo moqmedebebis Catarebis SesaZleblobebis 

xarisxze da a.S.

saboloo jamSi aRniSnuli disbalansi mniSvnelovnad 

aferxebs swori, obieqturi, samarTliani da dinamikaSi gan-

viTarebadi marTlmsajulebis ganxorcielebas.
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RESUME 
Current paper deals with a new right of the defense side in the sys-

tem of defense right assurance - to conduct investi gati ve procedures, 
search and seizure and with the deprivati on of the excepti onal right 
to the defense side – to submit once additi onal evidence during the 
process. 

Current legislati ve practi ce, as well as relevant logic analysis of 
changes in Procedural Law proceeding from this practi ce, gives basis to 
conclude, that actually the right given to the defense side to conduct 
investi gati on acti ons search and seizure represents the right to initi ate 
these acti ons. Moreover, changes were followed by other accompany-
ing problems:

1) Defense side will not be able to independently conduct any in-
vesti gati on works, which need to be decided by judge, in this case it is 
not related only to the search and seizure. It implies that the defendant 
and his lawyer are deprived of the right to conduct investi gati on works 
on the basis of judge’s decision and this right was given to the investi ga-
tor. In this case, the role of the defense side is not refl ected only in the 
initi ati on of investi gati on works.

2) Despite the fact, that such investi gati on works are conducted 
by the investi gator, who does not investi gate the given case though it is 
illogical to assert that the investi gator, being the employee of the same 
body, will act against his own colleague.

3) Against this background, deprivati on of the excepti onal right 
to the defense side breaks the balance between the parti es, especial-
ly when the prosecuti on sti ll bears the right to conduct investi gati on 
works in case of urgent necessity unlike the defense side, not to say 
anything about the system, access to the informati on, the quality of 
ability to conduct other investi gati on works etc.

Ulti mately, the said imbalance essenti ally hampers the implemen-
tati on of the right, objecti ve, fair and dynamically developed justi ce.
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16. mixeil gabunia

 MIKHEIL GABUNIA

samarTlis doqtori, profesori

Doctor of Law, Professor

kriminologiuri Sexedulebani samarTlianobasa da 

samarTalze

Criminological views on legal and justi ce

reziume
kriminologiuri azrovnebis mniSvnelovan kategorias 

samarTalsa da samarTlianobaze arsebuli mecnieruli 

Sexedulebani warmoadgens. am cnebaTa saxeldebis pro-

cesze didi gavlena unda moaxdinos kriminologiis mec-

nierebam. kriminologiuri TvalsazrisiT samarTali da 

samarTlianoba azrobrivad erT datvirTvas atarebs, xo-

lo samarTlianobas unda emyarebodes samarTali, vinaidan 

warsulSi, swored am mniSvnelobiT ixmareboda igi. sak-

iTxis sirTules ganapirobebs is garemoebac, rom am cne-

baTa Sesaxeb mravali Sexeduleba arsebobs mecnierebis 

sxvadasxva dargebSi - TeologiaSi, iurisprudenciaSi, 

filosofiaSi, sociologiasa da fsiqologiaSi. krimi-

nologiaSi aRiarebuli Sexeduleba, rom yvela adamianis 

buneba, yovelgvari gamonaklisis gareSe, midrekilia dana-

Saulis Casadenad, ar abrkolebs im debulebis WeSmarite-

bas, rom samarTlianobas unda efuZvnebodes samarTali. is 

rom adamianis ganuyofeli Tvisebaa iyos damnaSave - ami-

tom aris dadgenili samarTlianobis wesebi da principebi, 

xolo amaTgan gamomdinare samarTali. 

yvela drosa da epoqaSi samarTalze gamoTmul Sexed-

ulebaTa kvleva statiaSi SeuZlebelia, amitom SevCerdeb-
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iT samarTlis gansazRvrebis, Cveni mosazrebiT, saukeTeso 

cnebaze, romlis Tanaxmad samarTali es aris „sazogadoe-

brivi cxovrebis regulirebis gonivruli da zneobrivi 

saSualeba“.

saqarTveloSi samarTlianobisa da samarTlis normebis 

daaxloebisaTvis saWiroa axali, kriminologiur eqsper-

tizaze dafuZvnebuli iuridiuli Semoqmedeba, romelmac 

unda Secvalos arsebuli samarTali samarTlianobis prin-

cipze dayrdnobiT, Sesabamisad, umniSvnelovanes amocanad 

migvaCnia saqarTveloSi saqarTvelos kriminologiuri 

eqspertizis saxelmwifo centris Camoyalibeba, romlis 

ZiriTadi funqcia kanonproeqtTa kriminologiuri eqsper-

tizebis Catareba iqneba. yovelive zemoaRniSnuli mig-

viyvans maRal saxelmwifoebriv da sazogadoebriv miznamde 

- „saqarTvelo danaSaulis gareSe“!

RESUME
Scienti fi c viewpoint, which is based on law and justi ce, consti tutes a 

signifi cant category of criminological thinking. The science of criminol-
ogy should heavily infl uence the process of formati on of these defi ni-
ti ons. From a criminological point of view, law and justi ce by implicati on 
have the same meaning, while justi ce should serve as a basis for law, 
since in the past it was used specifi cally under such meaning. The com-
plexity of the matt er also derives from the fact that in various disci-
plines of science - theology, jurisprudence, philosophy, sociology and 
psychology - numerous opinions exist with regard to these defi niti ons. 
A standpoint recognized in criminology that every human by nature, 
without excepti on, is inclined to a commission of crime, does not pre-
vent the provision stati ng that law should be based on justi ce from be-
ing true, due to the fact that it is an inseparable trait of a human to be a 
criminal. Thus, rules and principles of justi ce are established, followed 
by the establishment of law. 

It is impossible to examine all opinions regarding laws that were 
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made in all ti mes and era in the arti cle, thus, we shall discuss, in our 
opinion, the best defi niti on of law in accordance to which law is “a rea-
sonable and moral mean for regulati ng public life”. In Georgia, to bring 
norms of justi ce and law closer, the performance of new legal acti vi-
ti es on the basis of criminological experti se is necessary, which should 
change the existi ng law on the basis of the principle of justi ce. The main 
functi on of the latest will be conducti on of criminological experti se of 
draft  laws. All of the above-menti oned shall allow to approach a supe-
rior state and public goal – “Georgia without crime”!

17. irma merebaSvili 

IRMA MEREBASHVILI

samarTalmcodneobis doqtori, profesori

Doctor of Law, Professor

mosamarTleTa damoukideblobisa da maTi mxolod 

kanonisadmi damorCilebis principi samoqalaqo 

saproceso samarTalSi

Principle of Judges’Independence and their Abidance 
Purely to Law in Civil Procedural Law

reziume
Cvens qveyanaSi dRes metad aqtualuria mosamarTlis, 

zogadad sasamarTlos damoukideblobis xarisxi, rom-

elzec sazogadoeba mtkivneulad reagirebs da elis seri-

ozul cvlilebebs. miuxedavad garkveuli mcdelobebisa, 

seriozuli da SesamCnevi Sedegebi jer ar Cans. vfiqrob, 

Cvenma saxelmwifom aqtiuri nabijebi unda gadadgas am 

mimarTulebiT da mxolod kosmetikuri cvlilebebiT ar 

unda dakmayofildes. rogorc sazogadoebrivi, ise saxelm-

wifoebrivi interesebidan gamomdinare, mimaCnia, rom:
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1. mosamarTleTa miukerZoeblobisa da sxvadasxva 

gavlenebisagan ganTavisuflebis motiviT, profesiul 

gamocdebTan erTad, mosamarTleobis kandidatebi unda 

gadiodnen specialurad maTTvis Seqmnil fsiqologiur 

testirebas, rac naTels gaxdis, ramdenad SeuZlia, ama 

Tu im kandidats, iyos Rirseuli mosamarTle da ramdenad 

SesaZlebelia, igi gaxdes sxvisi sadaod gamxdari uflebis 

dacvis garanti;

2. Tu gaviTvaliswinebT saqarTveloSi Camoyalibebul 

sazogadoebriv azrs da mosamarTleTa daniSvnis moqmedi 

sistemis paralelurad, SemoRebul iqneba, Tundac mx-

olod magistrati mosamarTlis Tanamdebobis arCevis gziT 

dakavebis principi.

3. albaT, droa, Cvenma sazogadoebam da saxelmwifom 

seriozuli nabijebi gadadgan imisaTvis, rom moxdes mosa-

marTleTa Tanamdebobaze uvadod ganwesebis SemoReba. am 

nabijebis gadadgma mizanSewonilia mxolod mas Semdeg, 

rac ganxorcieldeba reforma sasamarTlo wyobileba-

Si, Seicvleba sasamarTlo organoebis struqtura (Tun-

dac mxolod pirveli, an pirveli da meore instanciebis 

sasamarTloebTan mimarTebiT) da Sesabamisad, am safuZv-

elze SesaZlebeli iqneba am instanciebis mosamarTleTa 

Secvla axali korpusiT. 

mimaCnia, rom saxelmwifom rac SeiZleba, swafad unda 

uzrunvelyos sasamarTlo sistema mosamarTleTa axali 

korpusiT, raTa Cvens qveyanaSi miRweul iqnas marTlmsa-

julebis sworad da Rirseulad ganxorcieleba. qarTuli 

moqmedi sakanonmdeblo baza srulad iZleva aseTi cvli-

lebebis ganxorcielebis SesaZleblobas, miTumetes, rom es 

gza SesaZlebels gaxdis, saqarTvelos yvela administraci-

ul erTeulSi kvlav arsebobdes sasamarTlo rgolebi, rac 

Tavis mxriv, xels Seuwyobs mosaxleobisaTvis marTlmsa-

julebis xelmisawvdomobas.
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RESUME
The degree of imparti ality of judges and justi ce overall in our country 

nowadays is a burning issue for the society, reacti ng quite sensiti vely to-
wards the problem and expecti ng signifi cant changes in this fi eld. Despite 
certain att empts, no serious results seem to be achieved yet. We sup-
pose that our government should take rather more appropriate acti ons 
in this directi on than being content only with cosmeti c alterati ons. 

Reasoning both from the propecti ve of public and state interests, I 
consider the following:

1. For the reason of judges’ liberati on from diff erent infl uencing 
factors and their imparti ality, candidates for the post should take psy-
chological tests specially designed for them together with their profi -
ciency exams. This will make clear the candidate’s capacity to become a 
decent judge and can defi ne whether this person will be able to protect 
somebody with disputable rights or not.

2. Taking into considerati on the generally accepted opinion in 
Georgia and concurrently with the present principle of appointi ng judg-
es it will be benefi cial to introduce a method of appointi ng, at least 
only, the Magistrate judge through electi ons; 

3. Probably it is the right ti me for our society and state to take se-
rious steps towards adopti ng a system of appointi ng judges for lifeti me 
tenure. These acti ons will be reasonable to be taken only aft er reforms 
in the judicial system, changes in the structure of judicial bodies (at 
least in regard to only original jurisdicti on court or both general and 
appellate courts) and consequently, judges of these courts could be re-
placed by a new body of judges.

In my opinion, the state should provide judicial system with a new 
body of judges as soon as possible for the justi ce in our country to start 
adequate and decent functi oning. Georgian current legislati ve data-
base fully enables fulfi llment of the task, especially since these reforms 
will make possible for the judicial block to operate again in every ad-
ministrati ve unit that will, for its turn, provide accessibility of justi ce for 
the populati on.
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18. dodo juluxaZe

DODO JULUKHADZE

samoqalaqo SeTanxmeba sisxlis samarTalSi

Civil agreement in criminal law

reziume
saqarTvelos sisxlis samarTlis kodeqsis 671-e muxli-

samoqalaqo SeTanxmeba- sisxlis samarTlis kanonmdeblo-

bis axali institutia, romelic SesaZlebels xdis pirobiT 

msjavrdebuls gamosacdeli vadis naxevris gasvlamde 

gauuqmdes pirobiTi msjavri da moexsnas nasamarTloba. 

aRniSnuli instituti damnaSavis resocializaciis Tval-

sazrisiT mastimulirebel normas warmoadgens, magram 

isic unda aRiniSnos, rom imavdroulad akninebs samosa-

marTleo uflebamosilebas da amkvidrebs prokuroris 

hegemonias materialur sisxlis samarTalSi. samoqalaqo 

SeTanxmebis kidev erTi Tavisebureba imaSi mdgomareobs, 

rom pirobiTi msjavris gauqmebasTan erTad nasamarTlo-

bis moxsnis uflebamosileba gadacemuli aqvs saqarTvelos 

sasjelaRsrulebis, probaciisa da iuridiuli daxmarebis 

sakiTxTa saministros mmarTvelobis sferoSi moqmedi sa-

jaro samarTlis iuridiul pirs - arasapatimro sasjelTa 

aRsrulebisa da probaciis erovnuli saagentos pirobiTi 

msjavris gauqmebis sakiTxTa mudmivmoqmed komisias. aRniS-

nuli komisiisaTvis nasamarTlobis moxsnis uflebamo-

silebis gadacema ewinaaRmdegeba ssk-is 79-e muxls, romlis 

Tanaxmadac nasamarTlobis moxsna sasamarTlos kompeten-

ciaa. kiTxvebs badebs samoqalaqo SeTanxmebis safuZvelic 

- prokurors SeuZlia, pirobiT msjavrdebulis yofaqcevis 

gaTvaliswinebiT, masTan gaaformos samoqalaqo SeTanxmeba, 

Tu mas aqvs survili da SesaZlebloba, garkveul sferoSi 

sakuTari codna da gamocdileba sxvebs gauziaros. ram-
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denad realuria damsaqmebels gauCndes msjavrdebulTan 

saqmiani urTierTobis survili? „SesaZleblobis“ moTxov-

na ar unda iqces raime saxis siyalbis Casaden cdunebad. 

 

RESUME
Paragraph 671 of the Georgian Criminal Code – Civil Agreement is 

a new insti tuti on in the Legislati on of Criminal Law, which gives the op-
portunity to conditi onal condemned to cancel the conditi onal sentence 
before the expirati on of the half term and to be released from convic-
ti on. The above-menti oned insti tuti on is a sti mulati ng norm from the 
point of view of re-socializati on of criminal, but it should be menti oned, 
that simultaneously it is weakening the authorizati on of judges and is 
inculcati ng the hegemony of public prosecutor in material criminal Law. 
The peculiarity of civil agreement is, that together with cancelling the 
conditi onal sentence authorizati on for releasing the convicti on is del-
egated to the Commission of the issues for cancelling the conditi onal 
sentence of the Nati onal Agency of Executi on of Non-Prison Punish-
ment and Probati on. Delegati on of authorizati on for releasing the 
convicti on to the above menti oned commission is contradicti ng to Par-
agraph 79 of criminal Law, according to which, releasing the convicti on 
is a competence of the court. The ground of civil agreement is rising 
some questi ons as well – a Public Prosecutor is able, contemplati ng the 
behavior of conditi onal condemned, to conclude the civil agreement 
with him/her if he/she is having the will and opportunity to share the 
own knowledge and experience to the others in certain fi eld. How real 
is it for the employer to have a will for making the business relati onship 
with condemned? The requirement of this “opportunity” shall not turn 
into the temptati on of committi  ng any kind of falseness.
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19. leila arxoSaSvili

LEILA ARKHOSHASHVILI

grigol robaqiZis saxelobis universiteti

samarTlis skolis doqtoranti 

The Grigol Robakidze University 
Doctorant of the School of Law 

 

marTlmsajulebis aqtualuri problemebi da 

maTi daZlevis gzebi

Current Problems of Justi ce and the Ways of their Soluti on

reziume
statiaSi „marTlmsajulebis aqtualuri problemebi da 

maTi daZlevis gzebi“ ganxilulia is siZneleebi, romelic 

aferxebs swrafi marTlmsajulebis ganxorci-elebas.

sasamarTloebis gaerTianebiT SezRudulia sasamarT-

losadmi mimarTvis ufleba. Cveni rekomendaciaa gaerTian-

ebuli sasamarTloebi daubrundnen 2004 wlamde arsebul 

mdgomareobas. 

aucilebelia mosamarTleTa raodenobis zrda. 

unda xdebodes mosamarTleebis arCeva mosaxleobis mi-

er.

sasamarTloSi ar unda xdebodes sarCelis e.w. “dakon-

verteba“. 

problematuria, xarvezis SemTxvevaSi, sarCelis (gancx-

adebis) miRebaze uaris Tqmis Sesaxeb ganCinebis gamotana. 

ukeTesi iyo rodesac samoqalaqo saqmeze mosamarTles 

gamohqonda ganCineba xarvezis Sesaxeb. 

problemas warmoadgens saqarTvelos samoqalaqo sap-

roceso kodeqsis 78-e muxlis danawesi, romelic sasamarT-

los aZlevs SesaZleblobas Tavisi Sexedulebisamebr 

sasamarTlos SenobaSi „TvalsaCino adgilze“ gamoakras 
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ganCineba sasamarTlo Setyobinebis sajarod gavrceleb-

is Sesaxeb. ukeTesi iqneba Tu Seva cvlileba sapro-ceso 

kodeqsSi, sadac miTiTebuli iqneba mxolod erTi gazeTi, 

romelic iqneba speciluri, sajaro informaciebisaTvis.

migvaCnia, rom unda gauqmdes Sesageblis warudgenlo-

bis gamo dauswrebeli gadawyvetilebis gamotanis insti-

tuti.

rac Seexeba sisxlis samarTalSi nafic msajulTa insti-

tutis arsebobas, mimaCnia did Secdomad.

RESUME
In the arti cle “Actual judicial problems and their soluti ons” the dif-

fi culti es that hinder swift  judicial administrati on are discussed.
A merger of courts limits the right to apply to the court. Our recom-

mendati on is that the united courts should be returned to the positi on 
existed before 2004. 

It is necessary to increase the number of judges. A judge must not 
be appointed; the people should elect a judge.

The so-called “enveloping” of a claim should not occur in the court. 
It is problemati c in case of shortcoming to make a decree about the 

refusal to admit the claim (applicati on). It would be bett er if the judge 
makes a decree about a shortcoming.

The sti pulati on of the 78 Arti cle of the Civil Code of Georgia repre-
sents a problem. This sti pulati on gives to the court in its sole discreti on 
the possibility to post a decree about the noti ce public disseminati on 
in “a prominent place” of the court building. It would be bett er, if the 
changes were made to the Procedure Code, where one newspaper will 
be indicated which will be a special one for public informati on.

We consider the Insti tuti on of a default decision in case of the non-
submission of the objecti on should be abolished.

We reckon the Jury insti tuti on in the criminal law is an erroneous 
one.
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20. mariam cacanaSvili

 MARIAM TSATSANASHVILI

profesori, samarTlis doqtori

Professor, Doctor of Laws

monacemTa bazebis samarTlebrivi dacvis 

problemebi saqarTveloSi

The legal issues of data protecti on in Georgia

reziume
naSromi exeba monacemTa bazebis samarTlebrivi dacvis 

sistemis srulyofas. saqarTvelos sasamarTlo praqtikis 

analizi cxadyofs, rom moqmedi kanonmdebloba monacemTa 

bazebis dacvis Sesaxeb ver uzrunvelyofs bazebis Semqm-

nelTa qonebriv interesebisa da mosargebleTa intereseb-

is TanafardobiT sasamarTlo standartebis dadgenas.

problemis gadayveta efuZneba monacemTa bazebis samarT-

lebrivis dacvis xerxebis gafarToebas. am mimarTulebiT 

ganmartebulia «sui generis» institutis samarTlebrivi 

buneba da saqarTvelos kanonmdeblobaSi misi srulfaso-

vani implimentaciis aucilebloba. Sesabamisad, sasamarT-

lo ganxilvis standartebis Camoyalibebis optimalur 

saSualebad miCneulia monacemTa bazebTan dakavSirebuli 

davebis gadawyveta sanivTo da inteleqtualuri sakuTre-

bis, informaciis da informaciuli usafrTxoebis samarT-

lebrivi dacvis specialuri reJimis gamoyenebiT.

RESUME
The paper covers the issues of reviewing the legal framework of 

data protecti on. Analysis of Georgian Judicial practi ce makes it clear 
that the current legislati on on data protecti on is not viable to strike the 
balance between the commercial interests of data owners and the us-
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ers and set the standards of judicial conduct.
Solving the problem is based on broadening the scope of data pro-

tecti on legal framework. In this regard the legal defi niti on of the term 
of ‘sui generis’ is provided and the need of its full implementati on in the 
Georgian legislati on is justi fi ed. Therefore, resolving the data protec-
ti on disputes via employing the special legal regimes of property and 
intellectual property, informati on and informati on security is consid-
ered as the opti mal soluti on of setti  ng the standards of judicial review.

 

21. amiran zenaiSvili
saqarTvelos daviT aRmaSeneblis universitetis 

profesori

 David Aghmashenebeli Universityof Georgia, Professor

marTlmsajulebis aqtualuri problemebi saqarTvelos 

organul kanon „saqarTvelos Sromis kodeqsi“-Si 

da maTi daZlevis gzebi

reziume
saqarTvelos Sromis kodeqsSi ganxorcielebuli sa-

kanonmdeblo cvlilebebis praqtikaSi danergvas moyva 

rigi marTlmsajulebis problemebi. naSromSi ganxilulia 

sakiTxebi misi gadaWris gzebis Sesaxeb rac aqtualuria 

sazogadoebisTvis da erTgvarovani sasamarTlo praqtikis 

Camoyalibebas Seuwyobs xels. 

socialuri dialogi qveynis demokratiulobis gansaz-

Rvris erT–erTi umTavresi indikatoria, sazogadoebis 

mniSvnelovan fenas mSromeli adamianebi warmoadgenen - 

dasaqmebulebi romlebic qmnian dovlaTs da xels uwyoben 

qveynis stabiluri ekonomikuri mdgradobis SenarCunebas. 

kerZo samarTlebriv urTierTobebSi saxelmwifoebri-
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vi Carevis minimalizacia ar SeiZleba gaxdes samoqalaqo 

sazogadoebis daucvelobis sindromi, saxelmwifo erTis 

mxriv unda Seecados sakanonmdeblo aqtebiT ar Seasustos 

biznesis Tavisuflad ganviTareba, xolo meores mxriv dai-

cvas Tavisi moqalaqeebi monuri Sromisagan an socialuri 

araTanasworobidan mdidari damsaqmeblebis mxridan. so-

cialuri dialogis warmoebisas msoflioSi aprobirebuli 

meTodia dasaqmebulTa uflebebis zewolis berketad ga-

ficvis uflebis gamoyeneba, swored am uflebis saSualebiT 

aris SesaZlebeli damsaqmebelTan socialuri dialogis 

warmoebisas mxareebi iyvnen Tanasworni, rac SeTanxmebis 

miRwevis erT-erTi umTavresi komponentia.

gaficva adamianis ZiriTadi socialuri uflebaa, romel-

ic ganixileba rogorc aucilebeli elementi warmatebuli 

koleqtiuri molaparakebisTvis da rogorc damsaqmebeli-

daqiravebulis uTanasworo urTierTobis Semsubuqebis in-

strumenti. kanonismieri ganmartebiT gaficva aris davis 

SemTxvevaSi dasaqmebulis droebiTi nebayoflobiTi uari 

SromiTi xelSekrulebiT gaTvaliswinebuli valdebule-

bebis mTlianad an nawilobriv Sesrulebaze.

RESUME
Aft er practi cing the legislati ve charges to the Labour Code Of Geor-

gia, judicial problems have arose. Here are discussed the ways of solu-
ti on which are relevant to society and will promote common judicial 
practi ce.

Social dialogue is one of the major indicators for determining the 
democracy, the signifi cant part of society represent the working people 
- employees, who create wealth and contribute to the preservati on of 
the country’s stable economic sustainability.

Minimizati on of state interventi on in private legal relati ons of civ-
il society can not be a situati on of insecurity, the state on one hand 
with the legislati ve base must try not to weaken the development of 
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the business freely, and on the other hand, to protect its citi zens from 
forced labor, or social inequality from the rich employers. During social 
dialogue it is approved method all around the world to use the strike of 
workers as an available suppresing method over the employers, and at 
the same ti me the parti es are equal in the producti on of social dialogue, 
which is one of the major components of reaching an agreement.

The strike is a fundamental human right to be uti lized, which is 
regarded as a successful employer-employee items for successful col-
lecti ve bargaining and as a tool to alleviate the unequal relati ons. Suc-
cessful social dialogue is considered asone of the basic indicator for 
defi ning democracy in the country. By law, a strike is a employees’ right 
temporary voluntary refusal to fulfi ll contractual obligati ons, wholy or 
parti ally.

22. daviT lobJaniZe

 DAVID LOBJANIDZE

sarCelTan dakavSirebuli problemebi marTlmsajulebaSi

 Problems related to the claim in justi ce 

reziume
muSaobis Sedegad CamovayalibeT Semdegi sarekomenda-

cio winadadebebi:

zogjer praqtikaSi sarCelis Secvlad Tvlian sarCelis 

obieqtis gazrdas. gansxvavebas praqtikuli mniSvneloba 

aqvs. sarCelis obieqtis Secvla, maT Soris misi odeno-

bis gadideba, ar SeiZleba CaiTvalos sarCelis Secvlad. 

Sesamabisad, igi SeiZleba ganxorcieldes nebismier etapze 

pirveli instanciis sasamarTloSi, magram ara -saapelacio 

sasamarTloSi.

arasworia sasamarTlo praqtika, rodesac Segebebuli 
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sarCelis im safuZvliT miuReblobis SemTxvevaSi, rom ar 

arsebobs pirvandel sarCelTan misi ganxilvis winapirobebi, 

sasamarTloebs gamoaqvT ganCineba 186-e muxlis analogiiT 

da Segebebuli sarCelis avtorebs aZleven uflebas, gaasa-

Civron es ganCineba kerZo saCivriT. aRniSnul SemTxvevaSi 

ganCineba ar saCivrdeba, xolo, Tu sarCeli ar iqna miRe-

buli 186-e muxlis safuZvliT, maSin am ganCinebis gasa-

Civreba dasaSvebia. aseT araswori praqtika momavalSi unda 

gamoswordes.

aRiarebiTi sarCeli amoRebul unda iqnes saproceso 

kodeqsidan, radgan sarCeli aRiarebiTia Tu mikuTvne-

biTi, es sakiTxi doqtrinis saqmea da ara, kanonis rangSi 

gansazRvruli. aRiarebiTi sarCelis aRsaZvrelad kanoni 

moiTxovs iuridiuli interesis arsebobas, rac ara mx-

olod aRiarebiT sarCelSi, aramed mikuTvnebiT sarCelSic 

aris saWiro. kanonis moTxovna, rom martooden aRiarebiT 

sarCelSi mieTiTos iuridiuli interesi, xSirad xdeba 

sasamarTloTa mxridan sxvagvari ganmartebis da sarCelis 

usafuZvlod miuReblobis mizezi, rac arRvevs mosarCele-

Ta uflebebs da formalurs xdis iuridiuli interesis 

aRniSvnas sarCelSi. aRiarebiTi sarCelis amoRebiT ki 

sarCelis warmoebaSi miRebasTan dakavSirebuli bevri 

samarTlebrivi uxerxuloba moixsneba.

RESUME
As a result of work we established following references:
Someti mes in practi ce it happens so that the as an alterati on of a 

claim the increase of claim’s subject is considered. The diff erence car-
ries practi cal meaning. Changing the claim’s subject, including the in-
crease of its amount cannot be considered as change of claim itself. 
Relevantly, it may be carried out at any stage at First Instance Court but 
not at – Appellati on one. 

The court practi ce when in case of waiving the responding claim for 
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the reason which states that there are no preconditi ons for examining it 
with the claim, the court instances make resoluti on with the analogue 
to Arti cle 186 and the authors of responding claim are given right to ap-
peal this resoluti on as private claim. In menti oned case the resoluti on 
cannot be appealed and if the claim is not accepted with the ground 
given in Arti cle 186 then it is impossible to appeal this resoluti on. Such 
wrong practi ce has to be improved in future. 

The acknowledging claim has to be taken out from Process Code 
because no matt er claim is acknowledging or possessive this is the is-
sue of doctrine and not determined subject to law. For raising the ac-
knowledging claim law requires the existence of legal interest, which 
not only in acknowledging claim but also in possessive one is necessary. 
Legal requirement that only in acknowledging claim the legal interests 
have to be menti oned oft en becomes the reason for waving the claim 
without any ground and otherwise being interpreted from court in-
stances which breaches the rights of claimer and makes the denotati on 
of legal interest in claim as offi  cial. Taking out the acknowledging claim 
many legal inconveniences related to the acceptance of claim under 
proceeding will be annulled.  

23. zurab Wyonia

ZURAB CHKONIA

samarTlis mecnierTa kavSiris Tavmjdomare, kavkasiis 

saerTaSoriso universitetis asistent-profesori, 

samarTlis saerTaSoriso samecniero Jurnal „samarTali 

da msoflios mTavari redaqtori, evropis universitetis 

samarTlis samecniero kvleviTi institutis 

mecnier-TanaSromeli.

Head of the Union of legal scienti sts, Assistant-Professor at the 
Caucasus Internati onal University, general editor of the internati onal 
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legal scienti fi c journal “Law and the world”, Scienti st-employee at the 
scienti fi c research insti tute of the European University. 

ramdenime rekomendacia marTlmsajulebis aRsrulebis 

efeqtianobisaTvis

Several recommendati ons for eff ecti veness of executi on of Justi ce

reziume
naSromSi ganxilulia marTlmsajulebis aRsrulebis 

arsi, aseve misi mniSvneloba, rogorc samarTlebrivi, ise 

ekonomiuri da socialuri TvalsazrisiT. avtori iTval-

iswinebs ra Tanamedrove samyaroSi msoflio ekonomiuri 

krizisis fonze gadawyvetilebis aRsrulebis uaRresad 

did mniSvnelobas, saaRsrulebo davaTa specifikas da 

sasamarTloebSi saqmeTa simravles da Sesabamisad mosa-

marTleTa datvirTulobas, aRsrulebis efeqturobis da 

saqmis warmoebisas kanonierebis principis ukeT dacvis 

mizniT gamodis Semdegi rekomendaciebiT:

1. raionul sasamarTloebSi daematos „aRsrulebis mosa-

marTlis“ Tanamdeboba, romelic ganixilavs saRsrulebo 

warmoebis dros warmoSobil davebs da gadaxdisuunarobis 

saqmeebs, rogorc samoqalaqo, ise administraciuli samar-

Talwarmoebis wesebiT, davis sagnis mixedviT;

2. saqalaqo sasamarTloebSi Seiqmnas calke aRsrulebi-

sa da gadaxdisuunarobis saqmeTa kolegia;

3. saapelacio sasamarTloebSi da aseve uzenaes 

sasamarTloSi Seiqmnas calke aRsrulebisa da gadaxdisu-

unarobis saqmeTa palatebi.

RESUME
The paper discusses the concept of the executi on of justi ce, as well 

as its meaning, in legal, economic and social perspecti ve. The author 
considers the great signifi cance of the executi on of decision in view of 
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an economic crisis in a modern world, the specifi cs of the executi on 
disputes and overload of cases at courts, and consequently overwork of 
judges, eff ecti veness of executi on and with the purpose to ensure bet-
ter defense of principle of legality during case trial, gives the following 
recommendati ons: 

1. The post of a “executi on judge” shall be added at regional 
courts, who will examine the disputes raised during the executi ve pro-
cedures and cases of insolvency, by civil, as well as by administrati ve 
law procedures, with regard to the subject matt er of a dispute. 

2. The separate boards for executi on and insolvency cases shall 
be introduced at civil courts;

3. Separate board for executi on and insolvency cases shall be cre-
ated at Appellate and High 

Court as well.

24. Tamar SoTaZe

 TAMAR SHOTADZE

samarTlis doqtori, Tsu asistent-profesori

Doctor of Law, The Ivane Javakhishvili Tbilisi State University, as-
sistant- professor

samomavlo sakuTrebis uflebis aRiarebis problemebi 

qarTul marTlmsajulebaSi

Future recogniti on of property rights problems in Georgian Justi ce

reziume
winamdebare statia mizanad isaxavs samomavlo sakuTre-

bis uflebis sanivTo uflebad aRiarebisa da uflebis 

aRniSnul kategoriasTan dakavSirebiT sasamarTlos gad-

awyvetilebis kritikul analizs. statiaSi ganxilulia 
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2015 wlis 5 ivnisis saqarTvelos saapelacio sasamarT-

los administraciul saqmeTa palatis gadawyvetileba. 

statiis mizania uZrav qonebaze arsebul uflebaTa statu-

sis gansazRvra saqarTvelos da evropuli kerZo samarT-

lis fuZemdebluri principebis gaTvaliswinebiT. vinaidan 

sasamarTlos mier uZrav qonebaze registrirebuli monace-

misaTvis araswori samarTlebrivi Sefasebis micemas davis 

arasworad da arakvalificiurad gadawyvetisken mivyavarT. 

iqidan gamomidnare rom ekonomikuri urTierTobebis gan-

viTarebam dRis wesrigSi daayena, mTeli rigi monacemebis 

dakavSireba uZrav qonebasTan, romelTa samarTlebrivi 

statusi kanonmdebels winaswar ar aqvs gansazRvruli, 

iwvevs aseulobiT moqalaqis SecdomaSi Seyvanas, iZleva va-

raudis SesaZleblobas, rom rac registrirebulia sajaro 

administraciuli aqtiT, mxaradWerili da daculi iqneba 

saxelmiwfos mier. samwuxarod es ase ar aris, ramac mTeli 

simwvaviT Tavi iCina samSeneblo urTierTobebSi, rode-

sac moqlaqeebs asiTasobiT Sesrulebuli valdebulebebi 

daucveli darCaT, im mizeziT rom saxelmwifo zust Se-

fasebas ar aZlevs samomavlo mesakuTris statuss. Ti-

Toeuli menaSenis mizans warmoadgenda 100% Sesrulebuli 

valdebulebis sanacvlod individualur farTze sakuTre-

bis uflebis warmoSoba. samomavlo sakuTrebis fleba ukav-

Sirdeboda ara mSeneblis mimarT personalur moTxovnebs, 

aramed uZrav qonebaze sakuTrebis uflebis gadacemas, rac 

Tavisi SinaarsiT sanivTo moTxovnaa da Sesabamisad nivT-

Tan dakavSirebuli sanivTo ufleba.

RESUME
Aim of the present arti cle is to provide criti cal analysis of the court 

ruling with respect to recogniti on of future ownership right as property 
right and the given category of right. Arti cle reviews ruling of the Board 
of Administrati ve Cases of Tbilisi Court of Appeal dated June 5th, 2015. 
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Purpose of the arti cle is to determine status of rights to real estate with 
considerati on of fundamental principles of Georgian and European 
Private Law because granti ng inaccurate legal evaluati on to registered 
references to real estate leads to incorrect and unqualifi ed resoluti on 
of dispute. Development of economic relati ons necessitated associa-
ti on of number of references to real estate legal status of which is not 
defi ned by law-makers in advance, though hundreds of citi zens are mis-
taken as this gives rise to assumpti on that everything being registered 
under public administrati ve act will be supported and defended by the 
state. Unfortunately, this is not the main point that has been demon-
strated during constructi on related relati onships where hundreds of 
thousands of obligati ons fulfi lled by citi zens remained unprotected by 
reason that state fails to provide exact assessment of future owner’s 
status. Purpose of each such citi zen was to acquire ti tle to individual 
area in exchange for obligati ons fulfi lled by 100%. Future ti tle was re-
lated not to personal demands of a builder but to transfer of ti tle to 
real estate that by its content is property demand and respecti vely, a 
property right related to property.

25. guram rostiaSvili, gia dekanoziSvili

 GURAM ROSTIASHVILI, GIA DEKANOZISHVILI

saqarTvelos sasamarTlo mecnierebaTa akademiis bordis 

wevri, asocirebuli profesori 

Member of Georgian Academy of Forensic Sciences, 
associate Professor 

eqspertiza da marTlmsajulebis problemebi

Experti se in the Criminal Law Procedure
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reziume
naSromSi ,,eqspertiza sisixlis samarTlis proces-

Si” ganxilulia eqspertizasTan dakavSirebuli ZiriTadi 

problemebi da naTlad aris argumentirebuli is mosaz-

rebebi, romlebic ewinaaRmdegeba Tu eTanxmeba dRemde ar-

sebul samarTlebriv normebsa, Tu mecnierul Teoriebs. 

unda iTqvas, rom eqspertizasTan dakavSirebul sakiTxebs 

araerTi naSromi aqvs miZRvnili. Tumca rigi sakiTxebi kv-

lav Sesaswavli da dasaxvewia. 

naSromSi calsaxadaa gamoTqmuli mosazreba, sisxlis 

samarTlis procesSi eqspertizis mniSvnelobaze da gansaz-

Rvrulia misi adgili. 

naSromSi ganviTarebulia mosazreba, rom eqspertiza ar 

ganekuTvneba sisxlis samarTlis procesis Seswavlis sfer-

os, Tumca igi did rols asrulebs samarTal warmoebaSi. 

naSromSi gansazRvrulia, rom eqspertiza warmoadgens 

kvlevis damoukidebel dargs, romelsac gaaCnia saku-

Tari kvlevis sagani, damoukidebeli miznebi da amocanebi. 

swored es garemoeba aniWebs mas gansakuTrebul Tvisebas, 

rom eqspertis daskvna warmoadgens damoukidebeli mt-

kicebulebis wyaros.

RESUME
The work “Experti se in the Criminal Law Procedure” discusses the 

major problems related to experti se. The considerati ons that contra-
dict or agree the legal norms and scienti fi c theories exiti ng up today 
are well-reasoned. It should be stated that a lot of works have been 
dedicated to the issues related to experti se; though, a number of issues 
should be studied and improved. 

The considerati on about the signifi cance of experti se in the crimi-
nal law procedure is unambiguously stated in the work and is deter-
mined its place. The idea that experti se does not belong to the sphere 
of studying criminal law procedure is developed in the work, though it 
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is very important in legal proceeding. 
It is determined in the work that experti se is an independent fi led 

of research which has its own subject of research, goals and objecti ves. 
The goal and objecti ves of experti se are not soluti on of legal issues, 

carrying out investi gatory and procedural acti viti es and fi ght against 
crime. This is what disti nguished it from other fi elds of juridical scienc-
es. Namely this fact gives it a special peculiarity that an expert’s conclu-
sion is a source of independent evidences.

26. Tamar gvasalia
kavkasiis universitetis magistranti

saqarTvelos samoqalaqo integraciis centris 

specialuri warmomadgeneli

faruli sagamoZiebo moqmedebebi da piradi cxovrebis 

xelSeuxeblobis

konstituciur-samarTlebrivi garantiebi

(sakanonmdeblo cvlilebebis mimoxilva)

reziume
winamdebare statia exeba sisxlis samarTlis saproceso 

kodeqsSi ganxorcielebul mniSvnelovan cvlilebas, rom-

liTac realurad damkvidrda axali saproceso samarT-

lebrivi meqanizmi-faruli sagamoZiebo moqmedebebis 

saxiT. faruli sagamoZiebo moqmedebebis sisxlis samarT-

lis saproceso kodeqsiT reglamntireba efuZvneboda ada-

mianis uflebaTa dacvis standartebis amaRlebas. naSromSi 

yuradReba gamaxvilda piradi cxovrebis xelSeuxeblobis 

uflebaze, mis konstituciur-samarTlebriv farglebsa 

da garantiebze. statiis farglebSi CamovayalibeT kon-

stituciis moTxovnebi me-20 muxliT daculi samarTlebri-
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vi sikeTis SezRudvis mimarT, mimovixileT saqarTvelos 

sakonstitucio sasamarTlos praqtika piradi cxovrebis 

xelSeuxeblobis uflebis dacvis kuTxiT. amasTan, statia 

ar Semoifargleba mxolod Sida kanonmdeblobis analiziT. 

adamianis uflebaTa evropuli sasamarTlos gadawyvetile-

bebis analizis Sedegad gamovyaviT ramdenime mniSvnelo-

vani standarti da saboloo jamSi movaxdineT saproceso 

kodeqsiT gansazRvruli meqanizmebis Sesabamisobis dadge-

na aRniSnul standartebTan. kvlevis Sedegad davadgineT 

rom, dRes arsebuli reglamentireba Seicavs ufro maRal 

garantiebs piradi cxovrebis xelSeuxeblobis dacvis 

kuTxiT Tumca Riad rCeba mTeli rigi mniSvnelovani prob-

lemebi romelebic sakanonomdeblo cvlilebebis gziT un-

da mogvardes.

RESUME
In this work we have considered one of the acute points of moderc 

criminal justi ce of Georgia-covert investi gati on acti ons. we have sepa-
rated negati ve and positi ve parts of these changes and discussed about 
this changes alongside with the considerati on of foreign countries law 
and practi ces. 

Aft er the considerati on all above menti oned points and the data of 
comprehensive research, we emphasized on the operati ve investi ga-
ti on acti viti es and the consti tuti onal guarantees of human rights pro-
tecti on. Parti cularly we discussed about the arti cle of 20th of Georgian 
consti tuti on and the essence of right of privacy. Under this topic, we 
clarifi ed that righs to inviolability of the private life is not absolute right 
and said that, It may be restricted in order to achive the legiti mate goals 
provided for the consti tuti on that is necessary for the democrati c state, 
but restricti on of the right comply with certain requarements. Aft er the 
att ributi ve of the foremost idea of the right of privacy we made a com-
prehensive research and anylised law in accordance with the consti tu-
ti onal guarantees. 
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The foremost issues were processing by the considerati on of the 
practi ce of European court of human rights which help us to determine, 
- is Georgian law in appropriate with the European challenges?


